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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

WESTERN DNISION ^, ',

ACTIVISION PUBLISI-IING INC., a CASE NO.^ ^ ^ ^ ^ ^ ^ ^ ^^
Delaware corporation,

COMPLAINT FOR DECLARATORY ^ ^^1 ',
Plaintiff, RELIEF 1

vs.

GIBBON GUITAR CORPORATION, a
Delaware corporation,

Defendant.

DEMAND FOR JURY TRIAL
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COMPLAINT

Plaintiff Activision Publishing,lnc. ("Activision"}, for its complaint

against Defendant Gibson Guitar Corp. ("Gibson") alleges as follows:

THE PARTIES

1. Activision is a corporation organized and existing under the laws

of the State of Delaware , with its principal place of business in the State of

California , located at 3100 Ocean Park Boulevard , Santa Monica , California 90405.

2. On information and belief, Gibson is a corporation organized

and existing under the laws of the State of Delaware and maintains a place of

business located at 309 Plus Park Blvd., Nashville , Tennessee , 37217.

JURISDICTION AND VENUE

3. This is a complaint for declaratory relief under the patent laws of

the United States, 35 U.S.C. §§ 1, et sec.

4. Activision seeks declaratory reIiefpursuant to 28 U.S.C. §§ 2201

f and 2202.

5. This Court has subject matter jurisdiction over this action

pursuant to 28 U.S.C. §§ 1331, 1338{a}, 2201, and 2202.

6. On information and belief, Gibson has systematic and continuous

contacts in this judicial district. On information and belief Gibson has in the past

and is currently engaged in regular business activities within this judicial district.

This Court therefore has personal jurisdiction over Gibson.

7. Venue in this district is proper under 28 U.S.C. §§ 1391(b),

1391(c}, and 1400(b}.

-2-
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$. Activision is a leading international publisher of interactive

^ entertainment software. Activision distributes certain video games and controllers

^ marketed under the trademark "Guitar Hero° (the "Guitar Hero game")

9. On information and belief Gibson purports to be the owner of ali

right, title and interest in and to United States Letters Patent No. 5,990,405 ("the

'405 Patent"), titled "System and Method for Generating and Controlling a

Simulated Musical Concert Experience." A copy of the '405 Patent is attached at

Exhibit A.

10. On January 7, 2008, counsel for Gibson notified Activision by

letter that Activision's Guitar Hero game was allegedly covered by the claims of the

'405 patent (a copy of this letter is attached at Exhibit B):

based on our ppreliminary analysis, the Guitar Hero
software (including any expansion packs ) and the guitar
controller provided by Activision being used as a musical
instrument {packaged with the software or sold
standalone) are covered by the '405 patent. By continuing
to sell any version of the Guitar Hero game software
and/or instrument controllers for use with the Guitar Hera
game.software {packaged or sold standalone ), Activision
is taking advantage of Gibson ' s ppâtented technology
without properly compensating Uibson.

11. Gibson further demanded that Activision either halt all sales of

any version of the Guitar Hero game or enter into a license under the '405 patent:

In summary, Gibson requests that Activision obtain a
license under Gibson 's '405 patent or halt sales of any
version of the Guitar Hero game software (includding
expansion packs} and/or instrument controllers for use
with the Guitar Hero game software (packaged or sold
standalone).. Gibson takes this threat to its intellectual
property seriously and is prepared to discuss any
reasonable resolution to tl^e matter. (emphasis added}

12. Activision responded to this letter on January 17, 2008,

^ requesting additional information from Gibson to assess Gibson's demands.

13 . Gibson responded by letter on February 18, 2008 (a copy of this

letter is attached at Exhibit C). In this letter, Gibson attached a "Preliminary Claim

^122il2420433,2 i^ ^'^_
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Chart Relating to Gibson's USPN 5,990,405 and Activision's Guitar Hero System,"

which allegedly compared the elements of claims 1, 13, 14, 15, 25, and 28 of the

'405 patent to the Guitar Hero game.

14. Gibson again reiterated its demand that Activision enter into a

^ license or halt all sales of the Guitar Hero game. Gibson demanded a response

within a week of its February 18 letter:

Again, Gibson reqquests that Activision obtain a license
under Gibson 's '40S patent or halt sales of any version of
the Guitar Hero Product , including game software (and
expansion pack̂ŝ ) and/or instrument controllers for use
with the guitar Hero ame software {packaged or sold
standalone). Gibson has not previously licensed the'405
patent, but takes this threat to its intellectual property
seriously and re:rnains prepared to discuss any reasonable
resolution to the matter.

Please respond by February 22, 2008

15. Prior to the February 22 deadline, Activision requested

additional time to consider Gibson's allegations.

16. Activision thereafter decided that it did not want or need a

license under Gibson's '405 patent. Activision informed Gibson in a letter dated

March 10 that it did not infringe any valid claim of the '405 patent. Activision

therefore declined to enter into a license under the '405 patent {a copy of this letter is

attached at Exhibit D).

17. By virtue of the foregoing, there is a substantial controversy

between Activision and Gibson. Furthermore, Activision and Gibson have adverse

legal interests of sufficient immediacy and reality to warrant the issuance of a

declaratory judgment.

COMPLAINT FOR DECLARATORY RE^,IEF
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1 FIRST CLAIM FOR RELIEF

2 (Declaratory Judgment Of Noninfringement Of The'40S Patent)

3

4 18. Plaintiff repeats and realleges each and every allegation in

5 paragraphs 1 through 17 of this Complaint with the same force and effect as if fully

6 set forth herein.

7 19. By virtue of Gibson's allegations that Activision's Guitar Hero

8 game is covered by the'405 patent, and by virtue of Gibson's demands that

9 Activision either take a license under the '405 patent or "halt sales of any version of

10 the Guitar Hero Product," a substantial controversy exists between Activision and

11 Gibson as to whether Activision and/or its Guitar Hero game infringes the '405

12 patent.

13 20. Activision has not and does not infringe, literally or under the

14 doctrine of equivalents, either directly, indirectly or willfully, any claim of the '405

15 patent. ^^

1b

I7 SECOND CLAIlVI FOR RELIEF

18 (Declaratory Judgment Of Invalidity Of the'405 Patent)

19

20 21. Plaintiff repeats and realleges each and every allegation in

21

i

Paragraphs I through 17 of this Complaint with the same force and effect as if fully

22 set forth herein.

23 22. By virtue of Gibson's allegations that Activision's Guitar Hero

24 game is covered by the '405 patent, and by virtue of Gibson's demands that

25 Activision either take a license under the '405 patent or "halt sales of any version of

26 the Guitar Hero Product," a substantial controversy exists between Activision and

27 Gibson as to the validity of the '405 patent.

28

i 122 ]12920433.2 G
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1 23. Each claim of the '405 patent is invalid for failure to meet one or

2 more of the conditions of patentability specified in 35 U.S.C. §§ 102, 103, and/or

3 112.

4

5 THIRD CLAIM F4R RELxEF

6 (Declaratory Judgment Of Equitable Estoppel)

7

8 24. Plaintiff repeats and realleges each and every allegation in

9 Paragraphs 1 through 17 of this Complaint with the same force and effect as if fully

10 set forth herein.

11 25. By virtue of Gibson's allegations that Activision's Guitar Hero

12 game is covered by the '405 patent, and by virtue of Gibson's demands that

13 Activision either take a license under the '405 patent or "halt sales of any version of

14 the Guitar Hero Product," a substantial controversy exists between Activision and

1 S Gibson as to whether Activision and/or its Guitar Hero game infringes the '405

16 patent.

17 26. On information and belief, Gibson has been aware of the Guitar

1 S Hero Game for many years.

19 27. On information and belief, despite being aware of the Guitar

20 Hero Game for many years, Gibson has encouraged Activision to manufacture and

21 .sell devices it now alleges infringe the '405 patent.

22 28. Based on Gibson's actions , along with other aspects ofthe

23 parties' business relationship, Gibson is barred under the doctrine of equitable

24 estoppel from asserting that Activision infringes the '405 patent.

25

26

27

28
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FOURTH CLAIM FOR RELIEF

(Declaratory Judgment That Activision Has An Implied License Under The

'405 Patent}

29. Plaintiff repeats and realleges each and every allegation in

Paragraphs 1 through 17 of this Complaint with the same force and effect as if fully

set forth herein.

30. By virtue of Gibson's allegations that Activision's Guitar Hero

game is covered by the '405 patent, and by virtue of Gibson's demands that

Activision either take a license under the '405 patent or "halt sales of any version of

the Guitar Hero Product," a substantial controversy exists between Activision and

Gibson as to whether Activision and/or its Guitar Hero game infringes the '405

patent.

31. On information and belief, Gibson has been aware of the Guitar

Hero Game for many years.

32. On information and belief, despite being aware of the Guitar

Hero Game for many years, Gibson has encouraged Activision to manufacture and

sell devices it now alleges infringe the '405 patent.

33. Based on Gibson's actions, along with other aspects of the

parties' business relationship, Activision has an implied license under the '405 patent

and Gibson cannot therefore claim that Activision infringes the '405 patent.

FIFTH CLAIM FOR RELIEF

(Declaratory Judgment of Laches}

34. Plaintiff repeats and realleges each and every allegation in

Paragraphs 1 through 17 of this Complaint with the same force and effect as if fully

set forth herein.

COMPLAINT FOR DECLARATORY RELIEF
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1 35. By virtue of Gibson's allegations that Activision's Guitar Hero

2 game is covered by the '405 patent, and by virtue of Gibson's demands that

3 Activision either take a license under the '405 patent or "halt sales of any version of

4 the Guitar Hero Product," a substantial controversy exists between Activision and

5 Gibson as to whether Activision and/or its Guitar Hero game infringes the '405

6 patent.

7 36. On information and belief, Gibson has been aware of the Guitar

S Hero Game for many years.

9 37. On information and belief, Gibson has delayed in bringing a

10 patent infringement lawsuit against Activision.

11 38. On information and belief, this delay is unreasonable and

12 unexcused.

13 39. Gibson's delay has materially prejudiced Activision.

14 40. Any damages that Gibson claims are barred in whole or in part

15 by the doctrine of Iaches.

16

17

1$ PRAYER F4R RELIEF

19 W1-IEREFORE, Activision requests entry of judgment in its favor and

20 against Gibson as follows:

21 A. Declaring that Activision and its products sold under the "Guitar

22 Hero" name, including all versions, peripherals, controllers, and

23 expansion packs, da not infringe, literally or under the doctrine

24 of equivalents, either directly, indirectly or wilIfulIy, any claim

25 of the '405 patent;

2b B. Declaring that Gibson is barred under the doctrine of equitable

27 estoppel from asserting that Activision and its products sold

28 under the "Guitar Hero" name, including all versions,

122112420433.2 4
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1 peripherals , controllers, and expansion packs infringe the '405

2 patent;

3 C. Declaring that Activision has an implied license under the '405

4 patent;

5 D. Declaring that any damages Gibson claims are barred in whole or

b in part by the doctrine of Iaches;

7 E. Declaring that all claims of the '405 patent are invalid;

S F. Declaring this case an "exceptional case" within the meaning of

9 35 U . S.C. § 285 and awarding reasonable attorneys ' fees to

10 Activision; and

I I G. Awarding Activision other costs and further relief as the Court

12 deems just and proper.

13

14 DATED: March 11, 2008 QUINN EMANUEL URQUHART OLIVER &

15
HEDGES, LLP

ld

17
By

Steve M. Anderson
1 S Attorneys for Plaintiff

19

20
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DEMAND F4R JURY TRIAL

Plaintiff hereby demands a jury trial pursuant to Rule 3${b ) of the Federal Rules of
Civil Procedure.

DATED: March 11 , 2008 QUINN EMAN^^UEL URQUHART OLIVER &
HEDGES, LLP

By
Steven M. Anderso
Attorneys for Plaintiff
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United States Patent [19]

Auten et al.

j54] S'Y5TEM AND METHOD FOR GENI;ItATING
AND CONTItOLLCNG A SIMULATED
MusrcAL colvc>1RT Exi^ERrENCE

[75] Inventors: Don R. Atrten , Nashville ; Richard 7:
Akers, Antioch; Richard Gembae, Mt.
Juliet, alf of Tenn.

[73] Assignee: Gihson Guftar Corp., Nashville, Tenn.

[21] Appl. No.: 091112,050

[22j Filed: Jul. 8, 1998

[51] Int. CI 6 ....................................................... G10rr 1J36
[52] U.S. Cl .................................. 84/609; 84/610; 841634;

841649; 841650
[58] Field of Search ..................... $41600-602, b09--612,

84/62225, 626, 633-636, 649-652, 712--714,
477 R, 478

[56] References Cited

U.S. PATENT DOCUMENTS

3,490,328 111970 IS.ing ...........................:.............. 841169
3,609,019 911971 Tuber ........................................ 352!17
3,617,647 1111471 Maier et al . ............................ 1791100
3,900,886 8/1975 Coyle, et a! . ............................. 355/$2
4,D81,829 3/1978 Brown ....................................... 358182
4,182,214 111980 Wakeman ................................. 84/1.28
4,257,062 3/1951 Meredith ................................... 35$181
4,267,561 511981 Karpinsky, et al . ...................... 358182

IIIf1 Illlf lit III I1i11111111111 VIII IIII'r^"^lilll hill 111111 III VIII IIII
USp05990Gtw^A

[u] Patent Number : 5,99^,4U5

[4s] Date of Patent : Nov. 23,1999

4,765,086 81198$ Aaist .......................................... 358/81
4,988,981 111991 Zimmerman ............................ 340/709
5,148,154 911992 MacKay, et at . ....................... 340/712
5,307,456 4/1994 MacI{ny .................................. 3951154
5,319,452 6/1994 FLnahashi ................................... 34816
5,355,762 10/1994 Tahata ....................................... 841609
5,393,926 211995 Ioh^on .................................... 841610
5,513,129 411996 Bolas ct aL ............................. 364/578
S,fi70,729 411997 Mille , et a1 .............................. 84/609
5,773,742 611998 Eventoff ct el ........................... 841609

Arimary Bxaminer^lVilliam M. Shoop, Jr.
Assistant Examiner^vlarlon Fletcher
Attorney, Agent, vr.^'irmWaddey & Patterson

[57] ABSTRACT

A musician can simulate particigation in a concert by
playing a musical instrument and wearing ahead-mounted
3D display that includes stereo speakers, Audio and video
parlions of a mnsicaI concert are pre_recorded, along with a
separate sound crack corresponding to the musical instru-
ment played by the musician. Playback of the instrument
sound track is controlled by signals generated io the musical
instrument and transmitted to a system interface box con-
nected to the audio-video play back device, an sudeo mixer,
and the head-mounted display. An external bypass switch
allows the musician to suppress the instrument sound track
so that the sounds created by actual playing of the musical
instrument arc heard along with the pre-recorded audio and
video portions.

30 Claims, 2 Drawing Sheets
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SXSTEM AND MC3TiIOD FOCI GENERATING
AND CONTROLLING A SIMULATED
MUSICAL CONCECtT EXI'ERCENCE

BACKGROUND OF 'I'1-IE [N'VENTION

The present invention relates generally to audio and video
simulations of a pre-recorded musical performance.

More particularly, this invention pertains to the generation
and control of a simulated musical concert experience and
participation by a musician in apre-recorded musical per-
formance using a musical instrument as the control device.

Virtual reality systems are generally rewgnized to be a
combination of computer hardware, software, and peripher-
als which recreate a virtual world ar virtue! environment
using a video display, often in combination with an audio
sound system. Conventional virtual reality systems are quite
complex, combining the hardware, software, and peripheral
devices in a specific manner to immerse or subjecE the user
of the system to visual and sound slimufi which simulate a
real world experience. 'T'ypically, a virtual reality system
further includes one or more input devices and interface
software so that the user of the system can interact with the
virtual environment that is being recreated, such as to
simulate the user movement in the environment or manipu-
lation of virtual objects reproduced in the virtual environ-
ment.

Virtual reality systems in the prior art have been used for
entertainment purposes, to conduct scientific experiments,
or to allow a user to indirectly carry out tasks which would
otherwise be too difficult or dangerous when conducted in a
real environment.

To a lesser extent, virtual reality systems have been used
to create and control a virtual world that responds to music
signals or to pre-recorded control tracks corresponding to
music signals. Such a system is disclosed in TJ.S. Pat. No.
5,513,124, which describes a virhral reality in which a music
source is connected to an electronic interface and to a virtual
reality processor. The system is further controlled by one or
more input devices, such as a head tracker and manipulator
glove. The pre-recorded music, along with an optional
pre-recorded control track, controls and manipulates objects
within the virtual environment such Thal the music effcc-
lively drives the display of an animated graphical scene.
However, the system described in U.S. Pat. Na. 5,5I3,129
does not provide a simple and effective method for allowing
a musician to participate in and control a "virtual environ-
ment" through the actual operation of a musical instrument,
such as an electric guitar. Such a system would provide a
source of entertainment to professional and amateur musi-
cians ah"ke. It also would assist musical instrument manu-
facturers in promoting the sale of their instruments by
allowing a prospective purchaser to recreate a musical
concert, to simulate the musician's participation in the
concert, and la control Ehe sound portion of the concert
through operation of the guitar or ether instrument.
Preferably, such a simulation system would minimize the
use of complex and expensive hardware and software so that
the system would be easy Io set up and affordable even at the
retail store level. Such a system is lacking in the prior art.

SUMMARY OF T1iE INVENTION

]n the simulalian and control system of the present
invention, the video and sound portions of a musical per-
formance or concert is pre-recorded on a video tape, digital
disc, or other media containing audio and video tracks. The
sound portion of the concert will include a separate instru-

-^. 5

1

5,990,405
2

ment track representing musical sounds that would 6e made
during thcpre-recorded concert by a specific musical instru-
ment. Tlie tape or disc containing the prerecorded video and
sound tracks is loaded into a conventional video disc or

5 video tape player. The video output from the video player is
connected to a video display, such as a stereoscopic headset.
The audio output of the video player is connected to left and
right audio inputs on amulti-channel audio mixer. Means are
provided in the mixer or in a decoder to separate the

at) pre-recorded instrument sound track from the left and right
concert sound tracks containing music from the other con-
cert instruments as well as ambient crowd and backstage
noise. The separated instrument sound track is then available
for contra] by other system hardware.

is A musical instrument corresponding to the specific musi-
cal instrument represented by the pre-recorded instrument
sound track has its audio output eonnected to an instrument
input on a system interface box. The interface box also
includes an instrument track audio input connected to an

20 output on the mixer, with a controlled instrument crack audio
output from the interface box connected to a separate audio
input on the mixer.

The interface box includes an instrument track control
circuit which electronically varies an electrical characteristic

zs or parameter of the instrument track audio, such as the audio
Ievel. 'The instrument track control circuit in the interface
box is responsive to the instrument audio signals received at
the instrument audio input on Ehe interface box. Accordingly,
the playing of the musical instrument by the musician will

30 control or vary the sound level of the instrument track
provided to the mixer. The mixer wmbirres the controlled
instrument soundtrack with the left and right concert sound
tracks, and provides the mixed audio to a mixer output
connected to the speakers on the headset. The musician can

ss then cause the system to vary the volume Ievel of the
instrument track in response to playing of the musical
instrumenE.

In a further embodiment of the system, the interface box
40 includes a bypass circuit controlled by an external switch.

For a nom3al system mode, only the controlled instrument
sound track is provided Lo the mixer and therefore to the
headset. In a bypass mode, as selected by the switch, the
bypass circuit causes the interface box to suppress the

45 rnslrumenl sound track and to provide the audio signals
produced by the instrument directly to the mixer. In this
bypass mode, then, the musician can hear himself play the
instrument in synchronization with ibe concert video track
and the left and right concert sound tracks, thereby enhanc-

so tng the Ievel of simulated participation. Preferably, the video
portion of the pre-recorded concert is filmed as if "through
the eyes" of an onstage musician sa that the user of the
system can assume that role while playing the instrument.

BRIEF DESCRIPTION OF TH)r DRAWINGS
ss

FTG.1 is a black diagram of the simulation control system
of the present invention.

FIG. 2 is a schematic diagram of the system intcrfacc box
used in the system of FIG. 1.

eo
DESCRIPTION OF T1iE PREFERRED

EMBODIMENTS

The concert simulalian and control system 10 is shown
generally in FIG. I. A musical instrument, such as a guitar

65 2t), having one or more pick-ups or other transducers that
will generate electrical audio signals, when the guitar is
played, at an instrument audio output 21. ]nnsrument audio
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PAGE - ^`^

Case 2:08-cv-01653-PSG-SH     Document 1      Filed 03/11/2008     Page 15 of 39


